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.Azzgzz/} Term, 1798.

CALDER et WIFE, verfus BuLL et WiIFg,

N error from the State of Comnefticut. The caufe was ar~

gued at the laft term, (in the abfence of THE CHIEF jus-
TicE) and now the court delivered their opinions feriatim.

Cuasg, Fuftice. The decifion of one queftion determines

.(in my opinion) the prefent difpute. I fhall, therefore, ftate
_from the record no moreof the cafe, than [ think neceflary. for

the confideration of that queftion only,

The Legiflature of Conneéticut, on the 2d Thurfday of May
1795, pafled a refolution or law, which, for the reafons aflign-
ed, fet afide a decree of the court of Prebate for Harford, on
the 21t of. March 1793, which decree difapproved of the will
of Normand Morrifon (the grandfon) made the 21t of Jugzyi‘
1779, and refufed to Fecord the faid will; and granted 2 new
hearing by the faid Court of Probate, withlibertyof appeal there-
from, in fix months. A new hearing was had, in virtue of this
refolution, or law, before the faid Court of Probate, who, on the
a7th of Fuly 1795, approved the faid will, and ordered it to be
recorded. At August 1795, appeal was then had to the fuperior
courtat Hagord, who at February term 1796, affirmed the de-
cree of the Court of Probate. Appeal was had to the Supreme
Court of errors of Connecticut, who, in Fune 1796, adjudged,
that there were no errors.  More than 18 months elapfed from
the decree of the Court of Probate (on the 1ft of March
1793) and thereby Caleb Bull and wife were barred of all right

, of
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of appeal, by a ftatuteof Connelticut. There was no law of that
State whereby a new hearing, or trial, before the faid Court of
Probate might be obtained., Calder and wife claim the pre-
mifes in quettion, in right of his.wife, as heirefs 'of N. Morri~
Jony phyfician; Bu/l and wife claim under the.will of N. Mor-
rifon, the grandfon. ‘ -

" The Council for the Plaintiffs in error, contend, that the
faid refolution or law of the Legiflature of Gonnefticut, granting;
anew hearing, in the above cafe, is an ex post fatto law, prohi=
bited by the Constitution of the United States; that any law of
the Federal government, or of any of the State governments,
contrary to the Constitution of the United States, is void; and
that this court poflefles the power to declare fuch law vord. _

It appears to me a feif-evident propofition, that the feveral
State Legiflatures retain all the powers of legiflatien, delegat-
ed to them by the State Conftitutions ; which are not EXPRESS-
LY taken away by the Contftitution of the United States. The
eftablithing courts of juftice, the appointment of Judges, and
the making regulations for the adminiftration of juftice, within
each Statey according to its laws, on all fubjects not entrusted to
the Federal Government, appears to me to be the peculiar and
exclufive provincey and duty of the State Legiflatures: Allthe

_ powers delegated by the peaple of the United States to the Fe-
deral Government are defined, and NO CONSTRUCTIVE pow-
ers can beexercifed by it, and a//the powers that remain in the
State Governments are indefinite ; except only in .the Confti-
tution of Maffachufetts. -

The effect of the refolution or law of Connecticut, above
ftated, is to rewife a decifion of one of its Inferior Courts, call-
ed the Court of Probate for Harford, and to direct a new hear-
ing of the cafe by the /
decree againf? the will of Normand Morrifon. By the exist-
ing law of Connecticut a right to recover certain . property had
vefted in Calder and wife (the appellants) in confequence of a
‘decifion of a court of justice, but, in virtue of a fublequent re-
{olution or law, and the new hearing thereof, and the decifionin
confequence, this right to recover certain property was di-
vefted, and the right to the property declared to be in Bu/l and
wife, the appellees.  The fole enquirz is, whether this refolu-~
tion or law of Connecticut, having fuch operation, is an ex post
facro law, within the prohibition of the Federal Conftitution ?

Whether the Legiflature of any of the States can revife and
corret by law, a decifion of any of its Courts of Juftice, al-
though not prohibited by the Conftitution of the State, is a
queftion of very great importance, and not neceflary NOw to
be determined ; becaufe the refolution or law in question does not
g0 ﬁ far. I cannot fubfcribe to the omnipotence of a State
' ; Legiflature,

ume Court of Probate, that pafled the

1 7,98’.
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1798.  Legiflature, or that it is abfolute and without controul ; although
Ly~ its authority fhould not be exprefsly reftrained by the Constity-
tion, or fundamental law, of the State. The people of the Un:-
ted States erefted their Conttitutions, or forms of government,
to eftablifh juftice, to promote the general welfare, to fecure
the bleflings of liberty; and to protet their perfons and «pro-
perty from violence, The purpofes for which men enter into
fociety will determine the nature and terms ‘of the Jocial com-
pact; and as they are the foundation of the legiflative power,
they will decide what are the praper obje&s of it: The aature,
and ends of legiflative power will limit the exercife of it, This
Jfundamental principle flows from the very nature of our free
Republican governments, that no man fhould be compelled to
do what the laws do notrequire ; nor te refrain from acts which
the laws permit. There are aéls which the Federal, or State,
Legiflature cannot do, ‘without exceeding ‘their authority.
There are certain vital principles in our free Republican go-
‘wernments, which will determine and over-rulean apparent and
flagrant abufe of legiflative power ; as to authorize manifest
‘injustice by pofitive law 5 or to take away- that fecurity for
perfonal liberty, or private property, for the protetion where-
of the government was eftablithed, - An Act of the Legifla-
ture (for I cannot call it a Jaw) contrary to the great first prin-
ciplesof the fbcial compact;cannot be confidered a rightful exer-
cife of legiflative authority. The obligation of a law in go-
vernments eftablifhed- on exprefs compact, and on vrepublican
principles, muft be determined by the nature of the power, on
which it is founded, A few inftances will {uffice to .explain
what I mean, A law that punifhed a citizen for-an innocent
altion, or,in other words, for an a&t, which, when done, wasin
violation of no existing law ; a law that deftroys, or impairs,
the lrz'ugful private contracts of citizens; a law that makesa
man @ Fudge in his own caufes or alaw that takes property
from A, and gives itto B: Tt is againft all reafon and juftice,
for a'people to entruft a Legiflature with sgcn powers ; and,
therefore, it cannot be prefumed that they have done it. The
» genius, the nature, and the fpirit, of our State Governments,
amount to a prohibdition of fuch dcts of legiflation ; and the
general principles of law and reafon forbid them, The Legif-
Jature may enjoin, permit, forbid, and punith ; they may declare
new crimes ; and eftablifh rules of conduét for a// its citizens
in future cafes ; they may command what is right, and probibit
what iswrong ; but they cannot change innocence into guilt ;
or punifh innocence as a crime 5 or violate the right of an anze-
cedent lawful private contract 5 orthe right of private property.
‘T'o maintain that eur Federal, or State, Legiflature poflefles
Sfuch pawers, if they had not been exprefsly reftrained ; would,
in
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in my opinion, be a political herefy, altogether inadmiflible in .1798.
our free republican governments. _ : Y

ALL the reftriions contained in the Conflitution of the
United States on the power of the State Legiflatures, were pro-
vided in favour of the authority of ‘the Federal Government.
The prohibition againft their making any ex post facto laws was
introduced for greater caution, arid very probably arofe from
the knowledge, that the Parliament of Great Britain .
claimed and exercifed a power to pafs fuch laws, under the
denomination of bills of attainder, or bills of pains and penal-
ties; the first infliing capital, and the other lfs, punifh~
ment.  Thefe alls were legiflative judgments; and an ex-
ercife of judicial pewer. Sometimes they refpected the
crime, by declaring alts to be treafon, which were not treafon,
when committed ;% at other times, they violated the rules of
evidence (to fupply a-deficiency of legal proof) by admitting.
one witnels, when the exiffing law required fwo; by receiving -
evidence without oath ; or the oath of the wife againft the buf-.
band ; or other teftimony, which the courts of juftice would
not admit;+ at other times they infliCted punifbments, where,
the party was not, by /ew, liable to any punifpment ;3 and in
other cafes, they infliGted greater punifhment, than the law an-
nexed to the offence.|-—T'he ground for the exercife of fuch
legiflative power was this, that the /afety of the kingdom de-
pended on the death, or other -punifhinent, of the offender: as
if traitors, when difcovered, could-be fo formidable, or the go-
vernment fo infecure ! With very few exceptions, the advocates
of fuch laws were ftimulated by ambition, or perfonal refent-
ment, and vindiétivé malice.  ‘To prevent fuch, and fimilar,
alls of violence and injuftice, T believe, the Federal and
State Legiflatures, were prohibited from paffing any bill of
attainder ; or any'ex poft facto law, '

The Conftitution of the United States, article 1, fe&ion g,.
prohibits the Legiflature of the United States from pafling any
ex poft facto law ; and, in fe@ion 10, lays feveral reftriftions
on the authority- of the Legiflatures of the feveral ffates 5 and,
among them, ¢ that no ftate thall pafs any ex poff fucto law.”

It may be remembered, that the legiflatures of feveral of the
ftates, to wit, Maffachufetts, Pennfylvania, Delaware, Mary-
land, and North and South Carolina, are exprefsly prohi-
bited, by their ftate Constitutions, from pafling any ex post
facto law, o
- I thall

# The cafe ofthe Earl of Strafford, in 1641,

T The cafe of Sir John Fenwick, in.1646.

} The banifhment of Lord Clarendon, 1669 (19 Ca. 2, ¢. 10.) and of
the Bifhop of Atterbury, in 1723, (9 Geo. X. ¢, 17,4
- H The Coventry act, in 1679, {22 & 23 Car. 26, 1.)
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198, 1 thall endeavour to fhew what latv is to be confidered an
Nt ¢x post facto law, within the words and meaning of the prohi,
bition 1n the Federal Conftitution. The prohibition, ¢ that
no ftate fhall pafs any ex post fasto law,” neceflarily requires
fome explanation ; for, naked and without explanation, itis
unintelligible, and means nothing. Literally, ivis only, that
a law fhall not be paffed concerning, and after the faét, or
thing doney or aftion committed, 1. would atk, what faét; of
what nature, or kind; and by whom done ¥ T'hat Charles 1st,
king of England, was beheaded j that Oliver Cromwell was
Prote&or of England; that Louis 16th, late King of France,
was guillotined; are all faéZs; thathave happened ; butit would
be nonfenfe to fuppofe, that the States were probibited from
making any law after either of thefe events,and with reference
therete, The prohibition, 1n the letter, is not to pafs any
law concerning, and aftsr the fafl; but the plain and obvious
meaning and intention of the prohibition is this; that the Le-
giflatures of the feveral states; fhall not paZ} laws, after a fa&
done by a fubject, or citizen, which fhall have relation to fuch
fact, and fhall punifp him for having done it, . The prohibi.
tion confidered in this light, is an additional bulwark in fas
vour of the perfonal fecurity of -the fubjeét, to protect his
perfon from punifbment by legifiative acts, having a retrofpecs
tive operation. I da not think it was inferted to fecure the
citizen in his private rights, of either property, or contracts.
The prohibitions not to make any thing but gold and filver
coin a tender in payment of debts, and not to pafs any law im« -
pairing the obligation of contralls, were -inferted to fecure
private rights 3 but the reftriction not to pafs any ex post facto.
law, was to fecure the perﬁn of the fubject from injury, or
punifbmant, in confequence of fuch law.” If the prohibition
againft making ex'post facto laws was intended to fecure per-
Jfenalrights from being affefted, or injured, by {uch laws, and the
prohibition is fufficiently extenfive for that objeét, the other
reftraints, I have enumerated, were unneceflary, and therefore
improper ; for both of them are retrofpective, .

I will ftate what laws 1 confider ex post facto laws, within
the words and the fntent of the prohibition, 1ft. Every law
that.makes an action done before the paffing of the law, and
which was innocent when done, criminal; and punithes fuch
action. 2d. Every law that aggravates a crime, or makes it
greater than it was, when committed. 3d. Every law that
¢hanges the punifpment, and inflicts a greater punifbment, than
the law annexed to the crime, when committed.  4th, Every
law that alters the legal rules of evidence, and receives lefs,
or different, teftimony, than the law required at the time of
the commiffion of the offence, in order to convict the offender.

Al
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All thefe, and fimilar laws; are manifeftly unjust and oppreffive.
.In my opinion, the trie -diftinction is between ex post facto
laws, and. retrofpectivé laws: ™ Every ex post facto law muft
neceflarily be retrofpective s butevery refrosfpective law i$ not
an ex post facto-law : The former, only, are prohibited. Eves
ry law that takes away, or impairs, rights vested, agreeably to
exifting faws, is fetrofpective, and is generally unjuft, and
may be oppreflive; and it is a good general rule; that a law
fhould have no retrofpect : but there are cafes in which laws
may. juftly, and for the benefit of the community, and alfo of
individuals, relate to a time antecedent to their commence-=
ment ; as ftatutes of oblivion, or of parden. 'They are cer-
tainly. retrospective, and literally both concerning, and after, the
Jacts committed. " But I do not confider any law ex post facto,
within the prohibition,” that mollifies the rigor of the criminal
law ; but only thofe  that create, or aggravate, the erimé; or
encreafe the punithment, or change the rules of evidence, for
the purpofe of conviction. Every law that is to have an ope-
ration before the making thereof, as to commence at an ante-
cedent time ; or to fave time from the ftatute of limitations ; ‘or
to excufe aéts which were unlawful, and before committed,and
the like; is retrospective. But fuch laws may be proper or ne-
ceflary, as the cale may be. There is a greatand appa-
rent difference’ between making an UNLAWFUL aét Law-
FuL; and the making an iznocent altion criminaly and pu-
nithing it as a cRimE. The expreflions « ex poft faste
laws,* are technical, they had been in ufe long before the
Revolution, and had acquired an appropriate meaning, by Le-
giflators, Lawyers, and Authors.  The celebrated and judicious
Sir William Blackftone, inhis commentaries, confiders an ex
poft facto law precifely inthe fame light 1 have done. His
opinion is confirmed by his fucceflor, Mr. Wooddefon; and by
the author of the Federaliff, who 1 efteem fuperior to both, for
his extenfive and accurate knowledge of the 1rue principles of
Government,

I alfo rely greatly on the definition, or explanation of Ex
POST FACTO LAWS, as given by the Conventions of Ma/fi-
chufetts, Maryland, and North Carolina ; in their feveral Con-
ftitutions, or forms of (Government.

In the declaration of rights, by the convention of Maffachu-
Jetts, part 1ft. fe&. 24, « Laws made to punifh atliors done be-
fore the exiftence of fuch laws,and which have not been declared
‘cRIMES by preceeding laws, are unjuft, &c.”’

In the declaration of rights, by the convention of Maryland,
art. Ljth, « Retrofpetive laws punithing faéZs committed be-
fore the exiftence of fuch laws, and by them only declared
eriminal, are oppreflive, &c.”’ - ' < .

1n
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-In the declaration of rights by the convention of North
Carolinas art. 24th, 1 find the fame definition, precifely in the -
fame wordsy as in the Maryland conttitution. - o ’

In the declaration of Rights by the convention of Delaware,
art. 11thy the fame definition was clearly intended, but inac-
curately exprefled; by faying “laws punithing offences (inftead
of aflions,” or faéts) committed before the exiftence of fuch
laws, are oppreflive, &c.”” -

I am of opinion, that the fa:7, contemplated by the prohibi-
‘tion, and not to be affeCted by a fubfequent law, was fome falt
to be done by a Citizens or Subjedt. :

In 2nd Lord Raymond 1352, - Raymond, Juftice, called the
ftat. 7 Geo. 1/2. flat. 2 par 8, about regiftering Contraéls for
South.Sea Stock, an ex poft faltollaw; becaufe it affeCted Con-
tralts made before the ftatute. ,

Inthe prefent cafe, there is no fact done by Bulland wife Plain-
tifts in Error, thatis in any manner affeted by the law or re-
folution of Connecticut: It doss not concern, or relate to, any
act done by them. The decree of the Court of Probate of Har-

ford (on the 21ft, March) in confequence of which Calder
and wife claim a right to the propeérty in queftion, was given
before the faid law or refolution, and in that fenfe, was affected
and fet afide by it ; and in confequence of the law allowing 4
hearing and the . decifion in favor of the will, they have loft,
what they would have been entitled to, if the Law or refolution,
and the decifion in confequence thereof, had nnt been.made.
The decree of the Court of probate is the only fact, on which
the law or refolution operates. In my judgment the cafe of the
Plaintiffs in Error, is not within the /etter of the prohibition;
and, for the reafons afligned, 1 am clearly of opinion, that it js
not within the intention of the prohibition ; and if within the
intention, but out of the lettery 1thould not, therefore, con-
fider myfelf juftified to continue it within the prohibition, and
therefore that the whole was void- _ :

It was argued bytheCounfel for the plaintiffs in error, that
the Legiflature of Connecticut had no conftitutional power to
make the refolution (or law) in queftion, granting a new
hearing, &c. _ -

Without giving an opinion, at this time, whether this Court
has jurifdiction to decide that any law made by Congrefs, con-
trary to the Conftitution of the United States,is void; 1 am
fully fatisfied that this court has no jurifdiction to determine
that any law of any ftate Légiflature,contrary to the Conftitu-
tion of fuch ftate, is void. = Further, if this court had such ju-
rifdi&ion, yet it does not appear to me, that the refolution (or
Jaw) in queftion, is contrary to the charter of Connecticut, or

its conftitution, which is faid by counfel to be compofed-of its

" charter,
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- alls of aflembly, and ufages, and cuftoms. Ifhoyld think, that
the courts of Comnecticut are the proper tribunals to decide,
whether laws, contrary to the conftitution thereof, are void.
In the prefent cafe they have, both in the inferior and fuperior
courts, determined that the Refolution (or law) in queftion was
not contrary to either their ftate, or the federal, conftitution.

"To thew that the refolution was contrary to the conftitution
of the United States,it was contended thatthe words, ex poft

acto law, have a precife and accurate meaning, and convey
but one idea to profeffional men, which is, ¢ by matter of after
fact; by fomething after the fact.”” And Ce. Litt. 241. Fearnes
Con. Rem. (Old Ed.) 175 and 203. Powell on Devifes 113 133,
134. were cited; and the table to Coke’s Reports (by #/ilfon)
title ex poft facto, wasreferred tos There is no doubt thata man

‘may be a trefpaffer from the beginning, by matter of after fact;
as where an entry is given by Jaw, and the party abufes it ;
or where the law gives a diftrefs, and the party kills, or works,
the diftrefs. '

I admit, an a& unlawfu! in the beginning may, in fome cafes,
become lawful by matter of after fact.

T alfo agree, that the words “ ex poft facto” have the meaning
contended for, and no other, in the cafes cited, and in all fimilar
cafes ; where they are ufed unconneéted with, and without re-
lation to, Legiflative alts, or laws.

There appears to me a manifeft diftin€tion between the cafe
where one fact relates to, and affels, another fact,zs where an
after fact,by operation of law,makes a former fact, either law-
ful or urlawful; and the cafe where a law made after a fa@
done, is to operate on, and to affect, fuch fact. Inthe firft cafe
both the a&s are done by private perfons.  In the fecond cafe
the firft act is done by a private perfon, and the fecond act is
done by the legislature to affect the firft act.

I believe that but sxe inftance can be found in which a Bri-
t//b judge called a ftatute, that affected contracts made before the
ftatute, an ex poft facto law ; but the judges of Great Britain
always confidered penal ftatutes, that created crimes, or encreaf-
ed the punifhment of them, as ex poft facto laws.

If the term ex poft facto law is to be conftruedto include and
to prohibit the enacting any law after a fact, it will greatly re-
firict the power of the federal and ftate legiflatures; and the
confequences of fuch a conftruction may not be forefeen. -

If the prohibition to make no ex pofr facto law extends to
all laws made after the fact, the two prohibitions, not to make
any thing but gold and filver coin a tender in payment of debts;
and not to pafs any law impairing the obligation of contracts,
were improper and unneceflary. "

Vor. IiL Ece It

1798,
Y
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1798. It wasfurther urged, that if the provifion does notextend to
‘o~ Prohibit the making any law after a fact, then all chofes in ac-
tion ; all lands by Devife ; all perfonal property by bequett, or
diftribution; by Elegit; by executionj by judgments, parti-
cularly on torts; will be unprotected from the legiflative power
of the flates ; rights vefted may be divefted at the will and
pleafure of the ftate legiflatures; and, therefore, that the true
conftruction and meaning of the prohibition is, that the ftates -

pafs no law to deprive a citizen of any right wefted in him by

exifting laws. : : '

It is not to be prefumed, that the federal or ftate legiflatures
will pafs laws to deprive citizens of rights vefted in them by
exifting laws 3 unlefs for the benefit of the whole community’;
and on making full fatisfaction.  The reftraint againft making
any ex poft facto laws was not confidered, by the framers of
the conftitution, ds extending to prohibit the'depriving a citi-
zen even of a veffed right to progerty; or the provifton, <« that
private property fhould not be taken for puBLIC ufe, without
juft compenfation,” was unneceflary.

It feems to me, that the right of praperty,inits origin, could
only arife from compact expr.eZs, or implied, and 1 think it
the better opinion, that the right, as well as the.mode, or man-
ner, of acquiring property, and of alienating or transferring,
inheriting, or tranfmitting it, is conferred by fociety ; is re-
gulated by civil inftitution, and is alwaysfubject to the rules pre-
feribed by pofitive law. When 1 {ay that a right is vefted in
a citizen, I mean, that he has the power to do certain actions;
or to poflefs certain things,accordingto the law of the land.

If any one has a right to property fuch right is a perfect ‘and
exclufive right ; but no one can have fuch right before he has
acquired a better right to the property, than any other perfon
in the world : a right, therefore, only to recover property cannot
be called a perfect and exclufive right. 1 cannot agree, that a
right to property vefted in Calder and wife, in confequence of
the decree (of the 21ft. of March 1783) difapproving of the
will of Adoerrifon, the Grandfon, If the will was valid, Adrs.
Calder could have no right, as heirels of Morrifon, the phyfi-
cian; but if the will was fet afide; the had an undoubted title,

The refolution (or law) alone had ne manner of effect on
any right whatever vefted in Calder and wife. The Refolu-
tion (or law) combined with the new hearing, and the deci-
fion, in virtue of it, tock away their right to recover the pro-
perty in queftion. But when combined they took away no
right of property vefted in Caider and wife ; becaufe the decree
-againft the will (21ft. March 1783) did not veft i or trans-
fer any property to them, ’
Iam
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I am under a neceflity to pive a conftruction, or explanation 17g8:
of the words, «ex poft facto law,” becaufe they have not any \em -~/
certain meaning attached to them. But I will not go farther
than I feel myfelf bound to do 5 and if Lever exercife thejurifdic~
tion I will not decide any law to be void, but in a very clear cafe,

1 am of opinion, that the decree of the Supreme Court of Er-
rors of Connecticut be afirmed, with cofts.

PATERsoN, Fustice. The Conflitution of Connecticut is made
up of ufages, and itappears that its Legiflature have, from the
beginning, cxercifed the power of granting new trials. This has
been uniformly the cafe till the year 1762, when this power
_ was, by a legiflative aél, imparted to the fuperior and county
courts. But the a&t does not remove or annihilate the pre-ex-

ifting power of the Legiflature, in this particular; it only
' communicates to other authorities a concurrence of jurifdic-
tion, as to the awarding of new trials. And the fadt is, that
the Legiflatureé have, 1n two inftances, excrcifed this power
fince the paffing of the law in 1762. They aéted in a double
capacity, as a houfe of legiflation, with undefined authority,
and alfo as a court of judicature in certain exigencies. ~ Whe-
ther the latter arofe from the indefinite nature ofgheir legifla-
tive powers, or in fome other way, it is not neceffury to dif-
cufs. From the beft information, however, which 1 have
been able to collect on this fubje, itappears, that the Legif-
lature, or general court of Connecticut, originally poflefled, and
exercifed all legiflative, executive, and judicial authority; and
that, from time to time, they diftributed§the twolatter in fuch
manner as they thought‘proper ; but without parting with the
general fuperintending power, or the right of exercifing the-
fame, whenever they fhould judge it expedient. . But be  this
as it may, it s {ufficient for the prefent to obferve, that they
have on certain occafions, excercifed judicial authority from
the commencement of their civil polity. This ufage makes’
up part of the Conftitution of Cemnecticut, and we are bound
to confider it as fuch, unlefs it be inconfiftent with the Con-
ftitution of the United States. Trueitis, that the awarding
of new trials falls properly within the province of the judici-.
ary; but if the Legiflature of Connecticut have been in the
uninterrupted exercife of this authority, 1n certain cafes, we
muft, in fuch cafes, refpect their decifions as flowing from a
competent jurifdiction, or conftitutional organ. And there-
fore we may, in the prefent inftance, confider the Legiflatute
of the ftate, as having ated in their cuftomary judicial capa-
gity. Iffo, there is an end of the queftion.. For if the pow-
er, thus exercifed, comes more peoperly within the defcription
of 2 judicial than of alegiflative power ; and.if by ufage orthe

- Conttitution,
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\I798- Conftitution, which, in Connecticut, ave {ynonimous terms,
A~ the Legiflature of that ftate aded in both capacities; then in
the cale now before us, it would be fair to confider the
awarding of a new trial, as an'act emanating from the judi-
ciary fide of the department. But as this view of the fubjeét
militates againft the Plaintiffs in error, their counfel has con-
tended for a reverfal of the judgment; on the ground, that the
awarding of a new trial; was the effect of alegifiative act, and
, that it is unconftitutional, becaufe an ex post facto law. For the
fake of afcertaining the meaning of thefe terms, 1 will confider
the refolution of the General court of Connecticut, as the exers
cife of a legiflative and not a judicial authority. The quef-
tion, then, which arifes on the pleadings in this caufe, is, whe-
ther the refolution of the Legiflature of Connecticut, be an ex
29/ facto law, within the meaning of the Conflitution of the
United States? T am of opinion, that it is not. The words,
ex post facto, when applied to 2 law, have a technical meaning,
and, in'legal phrafeology, refer to crimes, pains, and penal-
ties. Judge Blackflone’s defcription of the terms is clear and
accurate.  There is, fays he,'a ftill more unreafonable me-
¢ thod than this, which is called making of laws, ex post facto,
« when after an action, indifferent in itfelf, is comumitted, the
« Legiflator, then, for the firft time, declarcs it to have been
“a crime, and inflicts a punifhment upon the perfon who has
< committed it. Here it is impoflible, that the party could
« forefee that an action, inunocent when it was done, fhould
“be afterwards converted to guilt by a fubfequent law; he
 had, therefore, no caufe to abftain from it; and all punifh-
“ ment for not abftaining, muft, of confequence, be cruel and
“unjutt.’’ 1 .BL Com. 46. Here the mcaning, annexed to
the terms ex post focto laws, unqueftionably refers to crimes,
and nothing elfe.  Thhe hiftoric page abundantly evinces, that
the power of paffing fuch laws {hould be withheld from legif-
lators 5 as itis a dangerous inftrument in the hands of bold,
unprincipled, afpiring, and party men, and has been two often
ufed to effect the moft deteftable purpofes.

On infpecting fuch of our ftate Conftitutions, as take no-
tice of laws made ex post facto, we fhall find, that they are un-
derftood in the fame fenfe. '

The Conttitution of Maffachufeits, article 24th of the Decla-
ration of rights : -

“Laws made to punifh for actions done before the exiftence
of fuch laws, and which have not been declared crimes by pre-
ceding laws, are unjufl, oppreffive, and inconfiftent with the
fundamental principles of a free government.”

The Conftitution of Delaware, article 11th of the Decla-
ration of Rights :

That
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« That retrofpective laws punithing offences committed be
fore the exiftence of fuch laws, are oppreflive and unjuft, and
ought not.to be made.” , .

The' Conttitution of Maryland, article 15th of the Declara-
tion of Rights: ‘ )

« That retrofpective laws, punifhing falts committed before
the exiftence of fuch laws, and by them only declared crimi-
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nal, are oppreflive, unjuft, and incompatible with liberty; '

wherefore no ex post facto law ought to be made.” ‘

The Conftitution of Nerth Carolina, article 24th of the De-
claration of Rights :

 Thhat retrofpective laws, punifhing facts committed before
the exiftence of fuch laws, and by them only declared criminal,
.are oppreflive, unjuft, and incompatible with liberty ; where-
fore no ex poft fucto law ought to be made, :

From the above paffages it appears, that ex pof? facto laws
have an appropriate fignification; they extend to penal fta-
tutes, and no further; they are refiricted in legal eftimation to
the creation, and, perhaps, enhancement of crimes, pains and

enalties. "The enhancement of a crime, or penalty, feems to
come within the fame mifchief as the creation of a crime or
penalty ; and therefore they may be claffed together.

Again, the words of the Conftitution of the United States

“are, % That no State fhall pafs dny bill of attainder, ex post
“ facto law, or law impairing the obligation of contracts.”
Acrticle 1ft. fection ro. ‘

Where is the neceflity or ufe of the latter words, if a law
impairing the obligation of contracts, be comprchended within
the terms ex post facto law ¢ It is obvious from the fpecifi-
cation of contracts in the laft member of the claufe, that the
framers of the Conftitution, did not underftand or ufe the words
in the-fenfe contended for on the part of the Plaintilfs in Er-
ror. They underftcod and ufed the words in their known and
appropriate fignification, as referring to crimes, pains, and pe-
nalties, and no further. The arrangement of the diftinct
members of this fection, neceflarily points to this meaning.

Ihad an ardent defire to have extended the provifion in
the Conftitution to retrofpective laws in gencral.  There is
neither policy nor fafety in fuch laws 5 and, therefore, T have
always had a ftrong averfion againft them. It may, in general,
be truly obferved of retrofpective laws of every defcription,
that they neither accord with found legiflation, . nor the funda-
mental principles of the focial compact.  But on full confider-
ation, I am convinced, that gx post facto laws muil be limited
in the manner already exprefled; ihey muft be taken in their
techinical, which is alfo their cornmon and general, acceptation,
and are not to be underftood in their literal fenfe.

IrREDELL,

"
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IrepELL, Fuftice. Though I concur in the general refyle -
of the opinions, which have been delivered, T cannot entirely
adopt the reafons that are afligned upon the occafion.

From the beft information to be collefted, relativé to the
Conftitution of Connedticut, it appears, that the Legiflature of
that State has been in the uniform, uninterrupted, habit of
exercifing a general fuperintending power over its courts of
law, by granting new trials. It may, indeed, appear ftrange
to fome of us, that in any form, there thould exift a power to
grant, with refpect tofuits depending or adjudged, new rights
of 'trial, new privileges of proceeding, not previoufly recog-
nized and regulated by pofitive inftitutions; but fuch is the
eftablithed ufage of Conneéticut, and it is obvioufly confiftent
with the general fuperintending authority of her Legiflature
Nor is it altogether without fome fanétion for a Legiflature to
act asa court of juftice,In England, we know, that one branch
of the Parliament, the houfe of Lords, not only exercifes a
judicial power in cafes of impeachment, and for the trial of
its own members, but as the court of dernier refort, takes
cognizance of many fuits at law, and in equity: And that
in conftru&ion of law, the jurifdiction there exercifed is by the
King in full Parliament ; which thews that, in itsorigin, the
caufes were probably heard before the whole Parliament. When
Connecticut was fettled, the right of empowering her Legifla-
ture to {uperintend the Courts of Juftice, was, I prefume, early
aflumed ; and its expediency, as applied to the local circumftan-
ces and municipal policy of the State, is fanétioned by a long
and uniform pra&ice, Thepower, however, is judicial in its
nature; and whenever it is exercifed, as in the prefent inftance,
it is anexercife of judicial, not of legiflative, authority.

Bug, let us, for a moment, {uppofe, that the refolution,
granting a new trial, wasa legiflative aét, it will by no means
follow, that it is an a& affe@ed by the conftitutional prohibi-
tion, that ¢ no State fhall pafs any ex pof? facta law.”* Twill
endeavour toftate the general principles, which influence me,
on this point, fuccinély and clearly, thoughl have not had an

" opportunity to reduce my opinion to writing,

If, then, a government, compofed of Legiflative, Execu-
tive and, Judicial departments, were eftablithed, by a Confti-
tution, which impofed no limits on the leg‘flative power, the
confequence would inevitably be, that whatever the legiflative
power chofe toenadl, would belawfully enafed, and the ju-
dicial power could never interpofe to pronounce it void. Iris
true, that fome fpeculative jurifts have held, that a legiflative
a& againft natural juftice muft, initfelf; be void; but I can-
not think that, under fuch a government, any Court of Juftice
would poffefs a power to declareitfo.  Sir #illiam Blackflone,
havire put the ftrong cafs of an at of Parliament, {\ﬁ!hi?g

ou



SuprEME CoURT of the United States. 399

"authorife a man to try his own caufe, explicitly adds; that
even in that cafe, « therc is'no court that has power to defeat
the intent of the Legiflature, when couched in fuch evident
and exprefs words, as leave no doubt whether it was the intent
of the Legiflature, or no.”” 1 B/l Com.q1.- .
In order, therefore, to guard againft fo great an evil, it has
been the policy of all the Aimerican ftates, which have, individu-
ally, framed their ftate conttitutions fince the revolution,and of
the people of the United States, when theyframed the Federal
Contftitution, to define with precifion the objeéls of the legifla-

tive power, and to reftrain its exercife within marked and fettled-

boundaries, If any act of Congrefs, or of the Legiflature of a
ftate, violates thofe conftitutional provifions, it isunqueftion-
ably void ; though, T admit, that as the authority to declare it
void is of a delicate and awful nature, the Court will never
refort to that authority, butin a clear and urgent cafe, If, on
the other band, the Legiflature of the Union, or the Legifla-
ture of any member of the Union, fhall pafs a law, within the
general fcope of their conftitutional power, the Court cannot
pronounce it to be void, merely becaufe it is, in their judgment,
contrary to the principles of natural juftice. 'The ideas of na-

tural juftice are regulated by no fixed ftandard: the ableft and .

the pureft men have differed upon the fubject ; and all that
the Court could properly fay, in fuch an event, would be, that
the Legiflature (poffefled of an equal right of opinion) had
pafled an act which, in the opinion of the judges, was incon-
fiftent with the abftract principles of natural juftice. Thereare
then but two'lights, in which the fubjeét can be viewed : 1ft.
If the Legiflature purfue the authority delegated to them, their
allts are valid. 2d. If they tranfgrefs the boundaries of that
autherity, their aéls are invalid. In the former cafe, they ex-
ercife the difcretion vefted in them by the people, to whom alone
they are refponfible for the faithful difcharge of their truft :
but in the latter cafe, they violate a fundamental law, which
muft be our guide, whenever we are called upon as judges to
determine the validity of a legiflative act.

* Still, however, in the prefent inftance, the aé or refolution
of the Legiflature of Connedlicut, cannot be regarded as an ex
pof? faclo law 5 for, the true conftruction of the prohibition ex-
tends to criminal, not to civil, cafes. It is only in criminal ca-~
fes, indeed, in-which the danger to be guarded againtt, is great-
ly to be apprehended. T'he hiftory of every country in Fu-
rope will furnith flagrant inftances of tyranny exercifed under
the pretext of peual difpenfations. Rival faltions, in their ef-
forts to crulh each other, have fuperfeded all the forms, and fup-
prefled all the fentiments, of juftice; while attainders, on the
principle of retaliation and profcription, have marked all the
- T viciflitudes

1768.
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1798. vicifitudes of party triumph, The temptation to fuch abufes
A~ of power is unfortunately too alluring for human virtue; and,
therefore, the framers of the American Conttitutions'have wife-
ly denied to the refpective Legiflatures, Federal as well as State,
the poffeflion of the power itfelf: They fhall not pafs any ex
poff fatto law; or, in other words, they fhall not inflict a pu-
nifhment for any a&t, which was innocent at the time it was
committed ; nor increafe the degree of punithment previoufly
denounced for any fpecific offence.

The policy, the reafon and humanity, of the prohibition, do
not, I repeat, extend to civil cafes, to cafes that merely affe&
the private property of citizens. Some of the moft neceffary -
and important a&ls of Legiflation are, on the contrary, founded
upon the principle, that private rights muft yield to public exi-
gences. Highways are run through private grounds. For=
tifications, Light-houfes, and other public edifices, are necef=
farilly fometimes built upon the foil owned by individuals. In
fuch, and fimilar cafes, if the owners fhould refufe voluntarily
to accommodate the public, they muft be conftrained, as far as
the public nesceflities require; and juftice is done; by al-
lowiny them a reafonable equivalent.  Without the pofleflion
of this power the operations of Government would often be
obftruéted, and fociety itfelf would be endangered. 1t is not
fufficient to urge, that the power may be abufed, for, fuch is the
nature of all power,—fuch is the tendency of every human
inftitution : and, it might as fairly be faid, that the pewer of
taxation, which is only circumfcribed by the difcretion of the
Body, in which it is vefted, ought not to be granted, becaufe
the Legiflature, difregarding its truc objedls, might, for vifiona-
ry and ufelefs projects, impofe a tax to the amount of ninetee
thillings in the pound. - We muft be content to limit power
where we can, and where we cannot, confiftently with its ufe,
we muft be content torepofe a'falutary confidence. It is our
confolation that there never exifted a Government, in ancient or
modera times, more free from danger in this refpect, than the
Governments of America.

Upon the whole, though there cannot be a cafe, inswhich an
ex poft faclo law in criminal matters is requifite, or juftifiable
{for Providence never can intend to promote the profperity
of any country by bad means) yet, in the prefent inftance the
objeltion doesnot arife : Becaufe, 1fh. if the a&t of the Legifla.
ture of Connecticut wasajudicial aét, it is not within the words
of the Conftitution ; and 2d. even if it was a legiflative act,
it is not within the meaning of the prohibition. )

Cusuing, Fuflice. The cafe appears to me to be clear of
all difficulty, taken either way. If the a& is a judicial aét, it".
is not touched by the Federal Conftitution : and, if itis & legif-

lative
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iégiﬂative ad, it is maintained and juftified by ‘the anéient and 1798

wniform pracice of the ftate of Conneticut. .

JUDCMENT afriied:

 WiLsoN verfus DaNIEL,

R ¥ [T S S Y SN SR
RROR from the. Circuit Covrt of Virginia;.. On the re-
ﬁ turn of the record, it appeared, that the Diftrict Judge
ad endorfed.the following faz on the petition and aflignment
of errors; prefented by the Plaintiff in efror: « Let a writ of
« error and fuperfededs iflye agreeably to the prayer of the pe-
« tition, on the petitioner’s entering irto bond with fecurity
¢ in the penalty of 3,600 dollats, .conditioned as ufual in fuch
«cafe. CyRrRus GRIFFIN.” A writ of error accordingly
iflued; but, it would feem, that only a copy of the writ was
tranfmitted with the record, (to which the feal of the Circtit
Court was affixed, though the writ itfelf was not faid to .be
under the feal of the Court) and the copy was figned by
« William Mayfall, clerky” whoadded in the margin  the
following memorandum, in his own hand writing, not fub-
fcribed by the Judge: « Allowed by Gyrus Griffin, Efq: Judge
« of the Middle Circuit in the . Virginia Diftri&.””  The ori-
ginal citation to the defendant in error was, likewife, omitted,
and only a copy accompanied the record, with an affidavit fub-
joined, thit the deponent, * did on the 24th of Sept. 1796,
“ deliver to Thomas Daniel within named, a citation whereof
« the above is a true copy.” - There was no certificate of the
Judge, or elerk of the court, that the record was returned in
obedienice to the writ, though ‘at the end of the paper, pur=
porting to be the record, the clerk {ubjoined the following mi-
nute: “Copy. Tefte, William Marfhall, clerk.”
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